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International Students and the National Liaison Committee (NLC) have long called
for a national approach to internship options for university students in Australia for
the following reasons:

NLC believes that job readiness for both Australian employers and offshore
employers is extremely important for international students who are spending tens
of thousands of dollars on their university education. The ability for international
students to gain valuable and relevant work experience as part of their education
or as a post study opportunity in the Australian employment environment would
increase the overall value of the qualification and increase the international
recognition of the award.

In addition, NLC recognises the importance of employment in the relevant
industry in leading to international connections for both the student and the
employer, perhaps increasing international growth for employers and certainly
increasing employment opportunities overseas for the graduates.

The September 2007 changes to the skilled migration program have introduced, an
18 month visa with which a holder could undertake either Othe professional yearO
or 12 months work experience in their nominated occupation, therefore an
internship program could be designed to provide the professional year program,
such that they could gain extra skills qualification through the internship and for
students intending to progress to permanent residency visa status, the work
experience needed to gain extra points to qualify for the permanent skilled
migration program.

Limitations

International students face many limitations when considering their Internship options
both during and post study in Australia, the limitations include:

1. Visa Restrictions Regarding Work Limits

Currently international students, who are granted permission to work are able to work
up to 20 hours per week. The 20 hour limit, according to migration regulations, also
includes any voluntary work a student may take, unless the work is part of and
credited to their course of study. Students often feel disadvantaged if they use their
limited time on voluntary work when they may need this time to earn money to fund
their living expenses in Australia

The student may only work full time if the work is a placement and credited to their
course of study. The problems that many international students face when seeking
internships, include employersO lack of understanding of their work limitations that
prevent them from employing international students in the internship positions.

2. Visa Restrictions Regarding Post Study Visa Expiration

International students are able to work full time once their course of study is complete
or while their course is not in session. For many university graduating international
students this enables them to remain in Australia working full time for up to 4

months, if they finish study in late November and their visa expires the following
March. Gaining an internship in this time is extremely useful for many students and
would increase permanent residency application eligibility. Unfortunately for some
students, employers do not understand that students are able to work full time until
their visa expires, nor that they would then be eligible to work full time until a further



NLC response to the Universities Australia discussion paper
OA National Internship SchemeO

visa is granted, such as a permanent residency visa, which could take 3 months to
approve if the student applies for it close to the date of the student visa expiration
date.

3. Skilled migration requirements

The skilled migration program is an extremely well known pathway for many
international students, recent AEI data showed that in the higher education sector,
57% of students finishing were intending to look for work and 60% were planning on
applying for permanent residency, the majority of which would apply in the next 12
months, soon after graduating. This year, in addition to permanent visa applications,
international students graduating from at least two years study in Australia are able to
apply for an 18 month temporary stay visa that will allow them to develop skills, and
further meet requirements that are needed to be granted a permanent skilled migration
visa. The opportunity to use this visa to develop internship programs for international
students is one that NLC hopes employers, education providers and Universities
Australia will welcome and utilise to its fullest.

4. Skilled Migration Options

The most appropriate skilled migration options for international students when they
graduate are either the independent skilled visa 885 or the skilled sponsored visa 886.
Both of these visas require students to have met the 2 year study rule (students
courses are registered for 2 years (min 92 weeks) on Cricos) and have a competent
level of English. Any inclusion of internships must take these requirements into
consideration, partnered internships could increase current shorter qualifications to 2
year qualifications, or alternatively for the internship programs connected to
gualifications longer than 2 years internships could be counted towards work
experience that may be used to gain permanent resident application points. Both
skilled migration visa applications are assessed against a points test, and without
relevant work experience students may find it difficult to qualify for these permanent
visas. In certain occupations, there is potential for the temporary visa from an
internship opportunity to develop into graduates being eligible to apply for an
employer nomination scheme or regional sponsored migration scheme visa. These
visas require sponsorship by an employer and in the regional visasO case the
employment must be in a designated regional area. Should an internship program be
designed to meet needs of international student graduates from Australian
universities, incorporating the ENS visas or RSMS visas into the program may
provide the employer and the student graduate with a secure starting point for long
term employment and training.

5. Citizenship or permanent residency requirements by employers (both
legitimate and unfounded)

Many international students aspire to gain access to current post graduate internship
programs but NLC is aware that they are unable to gain these positions because
employers will not give them the positions because they are not permanent residents
or citizens. Internship applications are usually filed early in the final year of study, in
most cases, international students are unable to apply for permanent residency at this
point of their education and therefore unable to fulfil this important criteria.

Employers often state that their reason for selecting only permanent residents or
citizens is to ensure their investment into a new recruit is a gain to their company, and
with no assurance that a student visa holder will gain permanent residency, they are
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unwilling to take a risk. The 18 month visa for graduating students may help to solve
this problem however, although students on this visa are able to work unlimited hours,
there is still no certainty that they will be granted permanent residency once they have
completed the 12- 18 months.

6. Equity in accessing internships

In addition to the equity issues discussed on page 5 of the discussion paper relating to
lower socio economic students being disadvantaged in gaining internships because
they lack connections with industry, networks who have an understanding of industry,
and ability to gain financial support while gaining work experience and references
required for internship and professional employment, international students are in this
respect facing similar equity issues because of their networking, community
connectedness and financial security structured partnerships between government,
university and industry would help to provide equal opportunities to valuable work
placements for both lower socio economic domestic students and international
students. Such programs would provide transparency in work opportunities.

Recommendation

The current migration regulations surrounding work rights for international
students are extremely harsh. Universities Australia should encourage the
government to allow for unpaid voluntary work to not count towards the 20 hour
work limit and for students who undertake part time work experience programs as
internships, the 20 hour limit be considered as an average of 20 hours across a
semester or alternatively designated time, and when students are facing visa
cancellation for breaching work limits, that all decision makers have discretion to
consider the circumstances that may have lead to the breach, the genuineness of
the student and the students visa related compliance history. Currently, if a
student is found to have breached the 20 hour limit, even if for 30 minutes on one
occasion, DIAC must cancel their visa, with no consideration of the students
circumstances. Without leniency, the internship program may lead to students
being deported for minor breaches of the work limit conditions and jeopardising
extremely academically successful students from achieving a qualification in
Australia. In addition, such harsh and unrelenting laws are ultimately going to
damage the reputation of Australia as a safe and supportive study destination. (for
an example of a student deported for working voluntarily to gain work experience
see MRT case attached.)

Recommendation

The discussion paper notes that the focus on the employer perceptions of
graduatesO job Preadiness has been the usual practice. NLC would like to
recommend that a study be conducted into the students perceptions of internship
and graduate employment outcomes and the impact job-readiness has on these
outcomes, that will provide the sector with a better understanding of overall
expectations of students in regard to potential work opportunities, if relevant, what
discrimination they face, and what students consider would be valuable work/
study related programs. For example, international students may value off-shore
programs, domestic students may also value this but currently have no means to
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access or sustain such a move, therefore, as with the low take up rate of overseas
study for domestic students, it needs to be investigated why these take up rates are

low.

Response to Options 1-5

Option 1: Encouragement

This option does not take into consideration the limitations that are placed
on students and education providers with regard to both the Migration Act
and the ESOS Act. For example, work based training must be approved in
Cricos registration, students must be supervised and provided credit for all
units or the work based training will be regarded as part time work.

Option 2: Leading by Example

This section refers to the federal, state and territory governments being
involved in internship programs as the employer. Such a program would
isolate international students as in most cases, non citizens or permanent
residents are ineligible to be employed by government departments.
Further investigation and clarification of the limitations in these areas
would be needed. In addition, state/territory nomination is an extra area for
gaining points for skilled migration, it may be useful to consider these
nominations when designing this program.

Option 3: Public/Private Partnerships

The internships that could be developed through this option would provide
international students both undergraduate and graduated students with
opportunities in all areas of employability. The undergraduate
opportunities would mean course credits towards the qualification and as
we have suggested earlier could extend the length of the course providing
students with more ability to apply for longer stay in Australia. Post study
internship opportunities could be developed with the Oprofessional yearO or
the required work experience in mind, however, it is of legitimate concern
that the level of employment and role of the student in the employment
environment be at the level needed to qualify for the relevant skills
assessment and/or course credits. While it is understood that these
graduates should not expect to be awarded employment in high levels of
the relevant occupation, it would certainly be reasonable to expect that the
role and duties of the student/intern would reflect the study already
undertaken, require and enhance any skills gained through their education.

Involvement of local government and community organizations in
internship programs would be of great benefit to international students
who would gain from the community connectedness of these areas of
employment, over and above the job readiness and work experience skills.

Option 4: Enhanced Public Subsidy

This section flags the idea of internship programs that incur funding from
the federal or state government to both subsidise wages or provide other
financial support for employers and students. This section does not
address the eligibility of international students for such support or
subsidies. This is problematic because, while it is accepted that the
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Australian government should not be required to subsidise international
students living expenses while they are living in Australia, internship
programs as part of a qualification would require students to either work
full or part time in an unpaid role, or if paid, a subsidised role. If
international students are not able to be eligible for subsidy, or employers
are not eligible to access support if the intern is an international student, it
is clear that this cohort of students will be disadvantaged when employers
select their candidates.

* ltis at this point important to discuss the financial capacity of international
students. The last piece of research that investigated the actual financial
capacity of international students was done by DEST in 2005, but rather
than looking at students income, was focused on international student
spending. That this was the focus highlights the little concern the
education sector and the federal government have for international
students financial security in Australia. This lack of concern was again
demonstrated by AVCC in early 2007 when the financial report on
students of Australian universities failed to include 25% of the students at
these universities by omitting international students. So what is the
financial status of the students? It is a requirement of the visa program
that all international students demonstrate some level of financial capacity.
The level is determined by the country of origin of the student and
generally requires them to show that they have either access to or their
family will earn $12,000 per year in living expenses plus tuition fees. This
is the income that students are led to believe will be sufficient to live on in
Australia. and the students are aware that they have ability to make up
extra financial deficit with a 20 hour work permission. In a program
where internships are subsidised by government but not subsidised for
international students however, the ability to work to provide necessary
living expenses may be diminished and income jeopardised. Any
internship program that is subsidised by federal or state governments
should be equally available to all graduates or students, regardless of visa
status, particularly considering the financial benefit the international
student revenue provides both the Australian economy and the education
institutions and the focus the Australia government has put thus far on
encouraging highly skilled graduates to remain in Australia to meet skill
shortages. This focus was demonstrated in the recent changes to skilled
migration that were influenced by data revealed in the report by Birrell et
al, (2006) that showed international students graduates were much less
likely to find employment in their skilled occupation, compared with other
skilled migration visa holders. The report laid some of the blame on
English language capacity of graduates, however, clearly, there is some
validity in linking the findings from this report to the report by BIHECC
that reveals that for all graduates, job readiness is the major concern for
industry representatives and therefore would be responsible for the lower
level of employment outcomes for international students graduates
compared with other skilled migrants who would have had to demonstrate
work experience in their home countries in order to be granted a skilled
migration visa.

Public Benefit and Discussion
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References.

While NLC is aware that for any program involving funding using
taxpayersO funds, there is a duty to outline the public benefit of such
spending. In this case, funding programs that enhance the job
opportunities for international students may not fulfil current policy on
what constitutes public benefit. However, the $11 billion industry that
provides increasing employment opportunities for university staff, and
community businesses, housing providers, and government
representatives, can be seen to have public benefit. By ensuring
increased employability for international students, both in Australia
and globally through internship programs the international education
provided by Australian universities will increase in recognition and
value and through this ensure growth of the market and a more stable
sustainability of the market.

The discussion paper raises a potential concern of government that by
increasing student employment in the more highly skilled areas of the
labour market, will leave the lower skilled jobs unfilled. This should

not be a concern, it would seem an irrelevant argument to make and
contradictory to reports that condemn employment of international
students in lower skilled occupations, where they are not using the
skills gained through their education, this failure is in fact an

indictment on the government and industry as they are currently not
working to ensure that students can be guaranteed work in their chosen
profession once they graduate.

AEl, (2007) International Student Survey Higher Education Summary Report,
Australian Government, Canberra.

AEL, (2005) Survey of International Students’ Spending in Australia, Australian
Government, Canberra.

BIHECC, (2007)Graduate Employability Skills.

Birrell, B., Hawthorne, L., Richardson, S. (20@\luation of the General Skilled
Migration Categories, Commonwealth Government of Australia, Canberra.

Migration Review Tribunal Case B See Attached.
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[2003] MRTA 6807

CATCHWORDS: Student visa cancellation under section 116 -
Subclass 560 - condition 8105 — work limitations
— whether breach — whether cancellation
mandatory

REVIEW APPLICANT: Samsuzzaman Mohammed

FORMER VISA HOLDER: As above

TRIBUNAL: Migration Review Tribunal

PRESIDING MEMBER: Robin Hunt

MRT CASE NUMBER: A02/07892

DEPT CASE NUMBER: CLF2001/057046

DATE OF DECISION: 8™ October 2003

AT: Canberra

DECISION: The Tribunal affirms the decision under review

to cancel the review applicant’s Student
(Temporary) (Class TU) visa.
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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

I. The matter before the Tribunal is an application for review of a decision made by a delegate of
the Minister for Immigration and Multicultural and Indigenous Affairs (the delegate) under the
Migration Act 1958 (the Act). The delegate on 31 October 2002 decided to cancel the subclass 560
(Student) visa held by Samsuzzaman Mohammed (the review applicant), a national of Bangladesh born
on 15 February 1982.

i JURISDICTION AND STANDING

. 2. The review applicant lodged a valid application for review by the Migration Review
Tribunal on 5 November 2002. The decision is reviewable by the Tribunal and the application for
review has been validly made by a person with standing to apply for review.

LEGISLATION AND POLICY

. 3. Section 338(3) of the Act sets out the Tribunal’s general power to review
cancellation decisions, allowing review of a decision to cancel a visa of a non-citizen who is in the
‘migration zone’ at the time of cancellation and not in immigration clearance.

. 4. When reviewing a cancellation decision, the Tribunal generally restricts itself to
considering the grounds for cancellation raised by the delegate. It also examines the procedures
followed by the delegate in cancelling the visa to ensure that the requirements set out in the Act have
been met.

. 5. The legislation, policy, and case law immediately relevant to this review are:

Legislation:

Section 116 of the Migration Act

Schedule 4 to the Migration Legislation Amendment (Overseas Students}oct
Regulation 2.43 of the Migration Regulations

Part 560 of Schedule 2 to the Migration Regulations

Clause 8202 of Schedule 8 to the Migration Regulations

Schedule 8 to the Migration Regulations

Policy:

Migration Series Instruction: MSI 340 '"Visa Cancellation under sections 109, 116, 128 and
140",

Procedure Advice Manual 3: Generic Guidelines G - Student Visas

Case Law:
Braun v Minister of Immigration Local Government and Ethxfitairs (1991) 33 FCR 152
Ghassan Dib v Minister for Immigration and Multicultural Affaji®98] FCA 415

Cancellation powers

. 6. At the time of the cancellation decision, section 116 relied on by the delegate was, in
part, as set out below:

Section 116. Power to cancel

@) Subject to subsections (2) and (3), the Minister may cancel a visa if he or she is
satisfied that:

(b) its holder has not complied with a condition of the visa; or
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3) If the Minister may cancel a visa under subsection (1), the Minister must do so if
there exist prescribed circumstances in which a visa must be cancelled.

. 7. Regulation 2.43(2) set out prescribed grounds for cancellation of visa under section
116:

Regulation 2.43. Grounds for cancellation of visa (Act, s.116)

2) For subsection 116(3) of the Act, the circumstances in which the Minister
must cancel a visa are:

(b) in the case of a Student (Temporary) (Class TU) visa, that the
Minister is satisfied that the visa holder has not complied with:

(1) condition 8104 or 8105 (if the condition applies to the visa); or
(i) condition 8202.

. 8. Condition 8105 at the date of the grant of the review applicant’s visa, 6 March 2001,
read:

8105

(1)  Subject to subclause (2), the holder must not engage in work in Australia for more
than 20 hours a week during any week when the holder’s course of study or training
is in session.

2) Subclause (1) does not apply to work that was specified as a requirement of the
course when the course particulars were entered in the Commonwealth Register of
Institutions and Courses for Overseas Students.

. 9. The Tribunal generally has regard to the Regulations as they stood at the time of a
visa cancellation.

EVIDENCE

10. The Tribunal has had regard to material on its case file, number A02/07892, and to material on
Departmental file CLF2001/57046, folio numbered 1-50 and thereafter not numbered. The records of
the Department show Mr Mohammed first entered Australia as a student on 14 February 2000. He was
granted a second student visa and then a third student visa on 6 March 2001 after returning to Australia
from a short absence.

11. His visa was granted on 6 March 2001 was due to expire on 6 March 2003. Conditions
including 8105 (“Work Limitations’) and 8202 (‘Enrolment and course requirements’) were attached to
this visa. Movement records also show Mr Mohammed departed Australia again on 30 September 2002
and returned on 16 October 2002. Then, on 31 October 2002, the delegate cancelled his visa and he
was detained for ten days. On 11 November 2002 he was granted a bridging visa and released.

12. On the Department’s file are copies of a series of pay slips with annotations and calculations
made as to the hours worked by Mr Mohammed over several weeks from 4 December 2001 to 7
October 2002. The hours recorded range from less than 20 hours per week through to 80 or 90 hours
per fortnight and up to 126 hours during a fortnight in January 2002. At an interview by a delegate, for
the purpose of consideration of the grounds for cancellation, Mr Mohammed is recorded in Part B of
Form 1099 as stating that:

I am not denying that I had not broke my work conditions, I have worked more hours I just
want to stay and finish my course. I deferred my study for 3 months but I did work over 20
hrs per week. I have nothing else to say [sic].

13. A note on the decision record shows Mr Mohammed stated that he had deferred his studies
from July 2002 until October 2002. Another note on file shows medical evidence was supplied

1N
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explaining that he was unfit to attend classes for 6 to 8 weeks. Mr Mohammed told the Tribunal he
broke both shoulders and attended theory classes during this period but could not do practical studies.

14. The decision record made on 31 October 2002, set out the delegate’s assessment and grounds
as found under section 116(1)(b) for:

Breach of 8105 and possible breach of 8202.
8105 Work Limitations no more than 20 hrs per week

Evidence show over 80hrs per 2 weeks [sic].

15. For the review, the Tribunal received a submission from Mr Mohammed’s representative,
which claims:

...(W)e are confident that Mr Samsuzzaman did not breach any of his student visa (TU 560)
conditions during his student life here in Australia. He is a genuine student and his previous
academic records reveal his claims...

We further note that Mr Samsuzzaman always maintained an attendance level of more than
80% through out the duration of course in the entire time of his study period in Australia.
Besides, he always maintained a satisfactory level of academic performance... He had no
record of working more than 20 hours until now, other than working more than 20 hours for
few weeks to gain work experience. In this regard, the applicant’s own statement could
suffice the fact ...In his opinion, at the time of the incident, he was working towards
completing his qualifications in Certificate III in Commercial Cookery. Since it was not
enough to simply be doing work experience through the school, he was working in order to
gain an expected knowledge and experience at cooking to better his qualification and
understanding. Please note that although Mr Samsuzzaman worked more than 20 hours for
few weeks but he was paid 20 hours’ salary by his employers... [sic].

16. Evidence provided to the Tribunal includes copies of letters from three possible guarantors
offering to support Mr Mohammed on release from detention and confirming his sole purpose in being
in Australia was to complete his studies. Academic records as well as a letter from his education
provider have been submitted to the Tribunal. The Admissions Officer at the Australian School of
Tourism and Hotel Management set out in writing that Mr Mohammed commenced his studies there on
15 October 2001 and completed them on 20 December 2002. The School also provided a certificate
that his academic performance was satisfactory.

17. Letters from an orthopaedic surgeon state Mr Mohammed injured himself in October 2001 and
was therefore unable to complete course units over six to eight weeks and subsequently received
further treatment in May 2002. Bank statements and money exchange receipts have been provided to
substantiate the claim that Mr Mohammed was adequately supported financially by his parents. He says
he only worked more than twenty hours per week during a period when he was seeking work
experience with a chef. He wishes to work as a chef although he has also done a course in multimedia
studies and is enrolled to continue studies in this area. A certificate of enrolment before the Tribunal
indicates he is enrolled to undertake study for a Certificate IV in Interactive Multimedia from 14 July
2003 to 25 June 2004.

18. For the review, Mr Mohammed wrote to the Tribunal:

It is vital to have an extensive and diverse range of Australian work experience in order to
prove the ability of a good, devoted chef. At the time of the incident, I was working towards
completing my qualifications in Certificate III in Commercial Cookery, in which I have
completed, and since it was not enough to simply be doing work experience through the
school, I was working in order to gain an expanded knowledge and experience at cooking to
better my qualifications and understanding... As my family is wealthy back home in
Bangladesh, I have been supported without any hesitation [sic].

19. His representative has claimed that:

11
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Please note that although Mr Samsuzzaman worked more than 20 hours for few weeks but
he was paid 20 hours’ salary by his employers...

More importantly, Mr Samsuzzaman has not breached any other conditions of his visa. He
always receives handsome amount of money from his family to meet-up his study and living
costs. Besides, during his stay period in Australia, he did not take part any activities which
are prohibited by his visa conditions and subversive to the state [sic].

20. According to notes made by a compliance officer:

Mr Sumsuzz Aman should have completed his course on 15 October 2002, and holds a visa
to 15 March 2003. There is no evidence to suggest that this client has breached any study
condition of his visa to date.

...As his course should have been completed by the date of his return, it is likely that he is
using the student visa in order to work ... and perhaps apply for a visa onshore...

PAM3 states ... Students who complete their course as scheduled have access to unrestricted
work rights during the period left on their visa ...

...Mr Sumsuzz Aman is able to work unrestricted hours while he continues to hold his
TUS560 student visa.

21. Mr Mohammed gave oral evidence in person at a hearing before the Tribunal on 2 September
2003. He travelled to Canberra from Perth in order to attend in person. His representative travelled
from Sydney. Mr Mohammed said he never meant to breach his visa conditions and had worked to gain
experience in his chosen occupation as a chef. He had already achieved recognition from Trades
Recognition Australia (TRA) as a cook and had been classed as a Tradesperson and Related Workers
nec [45123-11] for skilled Migration Assessment. He had applied for a permanent visa to remain in
Australia on this basis.

22. Mr Mohammed handed up a copy of the TRA assessment and an email confirmation from the
Department of receipt on 10 March 2003 of his application for a subclass 136 visa on the strength of
his qualifications and experience as a cook. He referred to a newspaper article about the critical
shortage of chefs in Australia. As well, he referred to his successful studies and the award of Certificate
III in Hospitality (Commercial Cookery) after completion of his studies on 20 December 2002. He
undertook this course with the Australian School of Tourism and Hotel Management and supplied
documentation such as his academic record. He had been studying towards a Certificate IV in
Interactive Multimedia in 2003 and produced a statement of his interim academic record issued by
Cambridge International College. He also handed up a ‘provisional letter of acceptance from ACTH
Management for his intended enrolment in the course, Certificate IV in Hospitality (Commercial
Cookery) to commence on 17 November 2003 and end on 17 December 2004.

23. The Tribunal granted Mr Mohammed an extension of time to furnish details of term times for
the period in which the delegate found he had worked beyond his visa condition limitations. Mr
Mohammed forwarded his course timetable and other materials including more copies of his payslips
and a letter from his former employer saying the business had employed him on a casual basis to assist
his gaining work experience and had decided to pay him full wages. A letter dated 9 September 2003
from the Australian School of Tourism and Hotel management stated that as part of his Certificate I1I
in Hospitality course he did 196 hours of unpaid work experience at two restaurants. His course
timetable showed term times for all terms from 2002 to 2005. Mr Mohammed repeated what he had
told the Tribunal at the hearing, that he had only 2 months of his course left when he was detained for
non-compliance and missed 10 important lectures. He admitted again, as he had at the hearing that he
did work more than 20 hours per week during course session periods but repeated that he had been
working to gain experience as a cook related to his courses in the hospitality industry.

. FINDINGS AND REASONS

24, The issue for the Tribunal is whether Mr Mohammed has breached his visa and, if so, whether
cancellation is the correct or preferable course of action. On 31 October 2002 the delegate issued a
notice of intention to cancel his visa. This notice has been signed by the delegate and by Mr

12
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Mohammed. The notice sets out possible grounds for cancellation, namely that conditions 8105 and
8202, which were attached to his visa, might have been breached. At an interview on 31 October 2002
a delegate gave Mr Mohammed the opportunity to comment on these grounds and give reasons why the
visa should not be cancelled. The details of the interview were listed in the response to the notice. The
delegate then reached the conclusion that breach of condition 8105 occurred. A finding of breach of
condition 8105 is sufficient basis for the cancellation of Mr Mohammed’s visa as discussed below.

Grounds for cancellation

Non-compliance with condition 8105

25. The delegate made a decision to cancel the visa pursuant to paragraph 116(1)(b) for non-
compliance with condition 8105 of his visa based on the finding that Mr Mohammed had worked in
excess of the prescribed twenty hours per week. Mr Mohammed is recorded as admitting to an
infringement when interviewed by the delegate although his representative later wrote to the Tribunal
that Mr Mohammed had not breached his visa in this respect. At the Tribunal’s hearing Mr Mohammed
argued that he had been seeking work experience. He was grateful for the opportunity to work for an
Italian chef and he also said that it was hard to refuse to help the chef when he needed his assistance.
Another claim he made was that he had not been paid for all the hours he worked and suggested that
this supported his argument that his activities were in the nature of work experience unlike paid work.
He claimed that some of the long hours worked, particularly in the months of December and January,
occurred outside term time but did not argue that all of the periods of hours worked in excess of 20
hours per week occurred outside school terms. After the hearing, he supplied letters from his employer
and from his education provider saying he was working more than 20 hours per week to gain work
experience.

26. The Tribunal has not found breach of condition 8202 as there is no evidence before it of any
breach of this condition. Mr Mohammed admits deferring his study for a time but has supplied medical
evidence of the necessity for this due to shoulder injuries that he suffered. His education providers have
not complained of his non-attendance or poor performance and he has at all times been enrolled in a
registered course according to documents before the Tribunal. Mr Mohammed was originally enrolled
at Cambridge International College to undertake a Diploma of Instructional Interactive Media.
According to the Department’s records, he received permission to change from this original education
provider to the Australian School of Tourism and Hotel Management. He enrolled to undertake a
Certificate III in Commercial Cookery course. According to a letter from this provider, his attendance
and academic performance were satisfactory.

27. The Tribunal has mainly turned its attention to whether Mr Mohammed has established
compliance with condition 8105. The Tribunal has referred to Mr Mohammed’s statements in evidence,
to the migration legislation and to case law. Mr Mohammed based his defence on arguments that his
activities did not amount to work. He suggested that his not having been paid for all the hours he
worked supported his argument that his activities were in the nature of ‘work experience’ unlike paid
work. His employer and his education provider have both furnished written statements. His education
provider has said that he completed 196 hours of ‘unpaid work experience’ and his employer has
written that he decided to pay him. However, there is nothing before the Tribunal to indicate that the
work Mr Mohammed undertook was specified as a requirement of the course when the course
particulars were entered in the Commonwealth Register of Institutions and Courses for Overseas
Students. This is a requirement for work experience activities to be recognised for the purpose of
condition 8105. See subclause 8105(2) under legislation above.

28. Although, as the compliance officer observed, students who complete their course as
scheduled have access to unrestricted work rights during the period left on their visa, Mr Mohammed
did not complete his studies when expected and deferred his studies due to an injury. He did not
complete his studies until 20 December 2002. The fifteen occasions covered by pay records before the
Tribunal include December 2001 and January, February, March, April, July, August, September and
October 2002. Several of these dates were within scheduled hours for his course.

29. The Department’s file has provided the Tribunal with clear evidence of his having breached
visa condition 8105. The Tribunal drew this evidence to the attention of Mr Mohammed and he
duplicated some of these records in his materials sent to the Tribunal after the hearing. The conclusive
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evidence of Mr Mohammed’s work hours is in the form of payment records from his employer from
December 2001 to January 2002. These records demonstrate that on fifteen occasions, he worked in
excess of forty hours per fortnight. The Tribunal accepts Mr Mohammed’s defence that some of these
occasions were during holiday periods. However, not all of the excess hours have been explained as
occurring in holiday breaks. Mr Mohammed has sought to justify his long work hours over a sustained
period in the year 2002, not by denying he served long hours, but by saying he was gaining work
experience and was not always paid.

30. The Tribunal finds that Mr Mohammed’s activities were ‘work’ according to the definition of
that term in regulation 1.03 whether or not he was paid. Therefore, the Tribunal further finds that Mr
Mohammed did not comply with condition 8105 of his student visa. It follows that his visa was liable
for cancellation pursuant to section 116(1)(b) and that cancellation was mandatory under section 116(3)
of the Act.

i FINDINGS

31. The Tribunal makes the following findings:
¢ The review applicant did breach condition 8105.
*  The review applicant breached section 116(1)(b).

*  Cancellation is mandatory in accordance with section 116(3).

. CONCLUSION

32. In consequence of the above findings, the Tribunal must affirm the delegate’s decision

. DECISION

33. The Tribunal affirms the decision under review to cancel the Student (Temporary) (Class TU)

visa held by the review applicant.
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